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Andrew Glucksman
Mabbett & Associates

40 Old Louisquisset Pike
North Smithfield, RI 02896

RE: USFWS Project #2021-0077
PNDI Review # 737860

Dear Messrs. Fernandez and Gluckman:

Thank you for your emails of August 12, and October 26, 2021, which provided the U.S. Fish
and Wildlife Service (Service) with additional information about the Indiantown Gap National
Cemetery Phase 5 Expansion Project, located in Annville, Lebanon County, Pennsylvania. The
following comments are provided pursuant to the Endangered Species Act of 1973 (87 Stat. 884,
as amended; 16 U.S.C. 1531 et seq.) to ensure the protection of federally threatened and
endangered species. We previously commented on this project by letter dated February 25,
2021.

The Department of Veterans Affairs (DVA) proposes to construct and operate the 5™ Phase
expansion of the Indiantown Gap National Cemetery. Based on the materials provided, the
proposed expansion is on a 120-acre parcel, but the actual development will likely be much
smaller (about 45 acres) and is located east of the existing developed portion of the cemetery.

The proposed project is located within the range of the federally listed, endangered, Indiana bat
(Myotis sodalis); and the federally listed, threatened northern long-eared bat (Myotis
septentrionalis) and bog turtle (Glyptemys muhlenbergii).

Indiana bat and Northern Long-eared bat

In our February 25, 2021, letter, we determined that with DVA’s commitment to a seasonal
restriction on tree cutting to avoid the direct take of Indiana bats, the effects of the project on the



Indiana bat were insignificant or discountable. We also determined that the project was not
located within 0.25 mile of a known northern long eared bat hibernaculum or within 150 feet
from a known, occupied maternity roost tree; therefore, we concluded that any incidental take
that may occur was in accordance with the Final 4(d) Rule and not in violation of the
Endangered Species Act. These determinations included in our February 2021 letter remain
unchanged.

Bog turtle

To determine the potential effects of the proposed project on bog turtles and their habitat,
Bridger Thompson, a Qualified Bog Turtle Surveyor (QBTS), conducted Phase 1 bog turtle
habitat assessments on October 7 and 8, 2020. According to the report, 18 wetlands extend to
within 300 feet of the proposed limit of disturbance. Following the methods described under
“Bog Turtle Habitat Survey” (Phase 1 survey) of the Guidelines for Bog Turtle Surveys (revised
2020), Mr. Thompson determined that the wetland referred to as Wetland INC-W-002 had the
combination of soils, vegetation, and hydrology typical of habitat occupied by bog turtles.

In our February 2021 letter, we recommended that DVA retain a QBTS to conduct a Phase 2
survey for the wetlands that were found within 300 feet of the proposed project or avoid
wetlands in the project area. Accordingly, to conduct a more detailed and thorough evaluation of
these wetlands, Mr. Thompson also completed Phase 2 bog turtle surveys on Wetland INC-W-
002 on April 28; May 4, 12, and 19, 2021. According to the survey report, although the site
contained suitable bog turtle habitat, and several amphibian and reptile species were observed
(green frog, northern dusky salamander, eastern box turtle, grey tree frog), no bog turtles were
found in this wetland. Based on our review of this information, including the project description,
project location, and anticipated activities; and the failure to locate bog turtles in the subject
wetland, we concluded that construction and implementation of the proposed eastern end of the
project is not likely to adversely affect the bog turtle.

Additional Project Area Phase 1 Bog Turtle Survey

Since the Phase 2 survey conducted in April/May 2021, the DV A selected a project design that
includes additional project tasks (referred to as Additional Project Area). Work includes
repaving existing roadways within the existing developed western portion of the Cemetery;
widening existing paved walkways within the mowed and maintained cemetery grounds;
installing informational signage along existing roadways; and maintaining existing monuments
and bridge structures (non-structural and cosmetic repairs). The DVA is not proposing direct
impacts to wetlands or watercourses in the Additional Project Area.

To determine the potential effects of the modified proposed project on bog turtles and their
habitat, QBTS Bridger Thompson conducted more Phase 1 bog turtle habitat assessments in the
Additional Project Area on June 10, 2021. According to the report, 19 additional wetlands
extend to within 300 feet of the proposed limit of disturbance. Following the methods described
under “Bog Turtle Habitat Survey” (Phase 1 survey) of the Guidelines for Bog Turtle Surveys
(revised 2020), Mr. Thompson determined that the wetlands referred to as Wetland INC-W-025,
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INC-W-026, INC-W-028, INC-W-029 had the combination of soils, vegetation, and hydrology
typical of habitat occupied by bog turtles. We concur with these habitat determinations.

Because potential bog turtle habitat was found in the Additional Project Area past the timeline
requirements for a 2021 Phase 2 bog turtle survey, the DVA has elected to assume the presence
of bog turtles in these additional wetland areas and employ avoidance measures to ensure no
adverse effects to bog turtles, in lieu of conducting Phase 2 bog turtle surveys. To avoid adverse
effects to bog turtles, the DVA has committed to implementing avoidance and minimization
measures for work in the Additional Project Area. Since the project duration for the Additional
Project Area is relatively short (maximum of 1 month) the DVA will use 18-inch compost filter
socks (CFS) adjacent to the Wetlands INC-W-025, INC-W-026, INC-W-028, INC-W-029, per
email of October 26, 2021 (to cause less disturbance within the cemetery) in lieu of traditional
exclusionary fencing. The short duration of the project ensures that the CFS would remain as an
effective bog turtle barrier, and not be subject to compression, crushing and flattening, thus
rendering it ineffective at excluding turtles from the project area. The DV A is committed to
including these avoidance measures in an approved Sedimentation and Erosion Control Plan. If
all construction is completed between November 1 and March 31 and no excavation in wetlands
is proposed, the following measures are not necessary.

1) If any exclusionary fencing is entirely erected between November 1 and March 31, it will
not be necessary to perform a pre-construction survey.

2) During the period between April 1 and October 31, one pre-construction bog turtle
clearance search of the proposed project area of effect will be completed prior to any
earth disturbance activity, fencing installation, or other construction. The search area will
extend to include an area 10 feet beyond the planned Limit of Disturbance and any
temporary staging areas. The pre-construction bog turtle clearance search must be
performed by a qualified bog turtle surveyor, who will be obtained from the most current
list of “U.S. Fish and Wildlife Service and Pennsylvania Fish and Boat Commission
Recognized Qualified Bog Turtle Surveyors.” The bog turtle clearance search must be
completed immediately prior to the installation of the habitat protection fence described
below.

3) Except as otherwise noted within these avoidance measures, the pre-construction bog
turtle clearance search shall be conducted according to the most current survey protocol
provided by the U.S. Fish and Wildlife Service and the Pennsylvania Fish and Boat
Commission. All Phase 2 survey procedures are applicable except that one pre-
construction clearance search per wetland rather than the minimum of four searches per
wetland shall be acceptable, and the time of year for performing the search has been
extended.

4) 1If the pre-construction bog turtle clearance search occurs after June 15, herbaceous
vegetation within the survey area shall be cut to a height of 4 to 6 inches prior to the
survey in order to promote search effectiveness. Vegetation shall be cut using a hand-held



5)

6)

7)

8)

trimmer/weed cutter and then carefully raked away from the area to be searched. The
qualified surveyor shall conduct the vegetation clearing.

Immediately following the pre-construction bog turtle clearance search, a 30-inch-high
silt barrier fence shall be erected at the edge of the Limit of Disturbance as habitat
protection fencing in accordance with the approved Erosion and Sediment Pollution
Control Plan. The habitat protection fence shall be constructed in upland habitat between
identified suitable bog turtle habitat and the limit of disturbance to deter bog turtles from
circumventing the barrier. No other construction activities may begin until installation of
this habitat protection fencing is completed. The habitat protection fence will act as a
barrier to prevent possible bog turtles from migrating out of wetlands and waterways into
the construction area and to prevent construction activity and sediment from entering the
wetland and waterway. The habitat protection fencing will be installed as indicated as
soon as practicable following the turtle search and clearance by the qualified bog turtle
surveyor. The fencing will be installed only after receiving approval to do so from the
qualified bog turtle surveyor following completion of their site search for bog turtles.

Installation of all habitat protection fencing and silt barrier fence for erosion and
sediment control shall be the responsibility of the contractor and shall be installed and
removed by hand. The qualified bog turtle surveyor shall be present during the erection
of the habitat protection fence to ensure that it is properly installed at the correct location
and depth. Immediately following the fence installation, it shall be inspected by the
qualified bog turtle surveyor to ensure that no trench, which could act as a pit-fall trap to
turtles, occurs on either side of the fencing. After installation, the habitat protection fence
will be inspected and logged daily by the contractor to ensure that no holes are present
that turtles can crawl through. If at any time there are holes in the habitat protection
fence, OR any turtle (alive, injured, or dead) is observed within the Limit of Disturbance,
construction will stop immediately, and Permit Condition 11 below will be followed.

All work associated with the project shall be conducted in accordance with the Erosion
and Sediment Pollution Control Plan approved by the County Conservation District.

All equipment and machinery shall avoid wetland/watercourse habitat upstream and
downstream of the proposed construction area. Orange construction fence will be
installed to delineate these avoidance areas and will act as a visual warning to prevent
construction equipment and personnel from entering and disturbing the potential bog
turtle habitat outside the Limit of Disturbance. The Township or its designated
representative(s) shall identify and clearly delineate all wetlands for the contractor(s) and
will either attach the orange construction fence onto the habitat protection fence or install
it immediately in front of the habitat protection fence within the Limit of Disturbance.

9) No material shall be excavated, deposited, or positioned so as to lower the water table or

impede the flow of water to any wetland areas; that is, implementation of the project shall
not directly or indirectly affect the water quality and quantity of any wetland areas.



10) The qualified bog turtle surveyor shall forward the results of the pre-construction bog
turtle survey in writing to the U.S. Fish and Wildlife Service and the Pennsylvania Fish
and Boat Commission via mail, facsimile, or e-mail within 48 hours of installation of the
habitat protection fence.

11) During construction, if any turtle is observed at a location within 100 feet from the Limit
of Disturbance, then construction may continue so long as there are no holes in the
habitat protection fence. However, if any turtle (alive, injured, or dead) is observed at any
time within the Limit of Disturbance, OR if a hole is observed in the habitat protection
fence, then construction will cease immediately, and the following steps will be taken:

a.

The contractor will immediately inform the pre-designated site manager who will
immediately contact the qualified bog turtle surveyor. The site manager will then
immediately implement the following measures:

If the turtle appears dead or immobile, the turtle will be left where it was initially
observed. If the turtle appears to be mobile, efforts will be made to temporarily
contain the turtle until the qualified bog turtle surveyor can take possession of it.
Temporary containment will consist of placing the turtle in a thoroughly clean
bucket that has a depth of more than 18 inches. Less than 1 inch of water should
be placed in the bucket with the turtle to keep the animal cool and hydrated. The
bucket should be placed in a quiet, well-shaded area, preferably within the
wetland. The turtle should be handled as little as possible, and temporary
containment must not exceed 6 hours.

The qualified bog turtle surveyor will identify the species of turtle found and
document the location and condition of the turtle. The qualified bog turtle
surveyor will also inspect the habitat protection fence and direct any repairs of the
fence as needed. If there are holes in the habitat protection fence and/or the turtle
is found to be a bog turtle, construction will not resume until the agency
consultation procedures described herein are fully implemented, and the habitat
protection fence is repaired to re-establish an effective turtle exclusion barrier.

If the qualified bog turtle surveyor identifies the turtle species as a bog turtle
(Glyptemys muhlenbergii), then this biologist will immediately notify endangered
species biologists at both the U.S. Fish and Wildlife Service and the Pennsylvania
Fish and Boat Commission. The elapsed time for contacting both of these
jurisdictional agencies from the time of bog turtle discovery should be as soon as
possible, but must not exceed 24 hours. Following arrival of the qualified bog
turtle surveyor at the project site, the turtle may be handled only by this biologist
according to the recommendations of the U.S. Fish and Wildlife Service and/or
the Pennsylvania Fish and Boat Commission. The biologist will consult with these
agencies concerning safe handling and possible relocation of the turtle.
Construction will resume only at the completion of this consultation.



e. Ifthe qualified bog turtle surveyor identifies the turtle as a species other than the
bog turtle, and the turtle appears healthy, then the qualified surveyor will mark the
turtle for future identification and release it unharmed no more than 300 feet from
the site of discovery to a safe location outside of the Limit of Disturbance. The
site manager will be shown how and where to release the turtle if it is again found
outside of the Limit of Disturbance. Construction may continue once the turtle is
relocated. The site manager must log all turtle relocations.

f. If any turtle found appears injured or dead, consult with the U.S. Fish and
Wildlife Service and/or the Pennsylvania Fish and Boat Commission concerning
safe handling of an injured turtle, and the taking of possession of the specimen,
whether injured or dead, by one of the jurisdictional agencies. Only the qualified
bog turtle surveyor will handle the turtle. Construction will resume only at the
completion of consultation.

12) The contractor will remove the habitat protection fencing and all silt barrier fencing by
hand immediately upon completion of all construction activities, including stabilization
of earth disturbance areas.

13) The project proponent, or designated representative(s), will submit a brief final report
including bog turtle survey results and a summary of the field construction completed,
including color photographs, to the U.S. Fish and Wildlife Service and the Pennsylvania
Fish and Boat Commission. The final report will be submitted 30 days after construction
is completed and the habitat protection fencing is removed.

With the implementation of DVA’s commitment to conduct the work under the supervision and
guidance of a QBTS (in combination with the CFS as an exclusionary measure), this project is
not likely to adversely affect the bog turtle. [f DV A is unable to construct the project under the
supervision of a QBTS (with appropriate exclusionary measures like CFS), or project plans
change, please contact this office for further coordination.

This response relates only to endangered and threatened species under our jurisdiction based on
an office review of the proposed project's location. No field inspection of the project area has
been conducted by this office. This determination is valid for 2 years from the date of this letter.
If the proposed project has not been fully implemented prior to this, an additional review by this
office will be necessary









U.S.
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SERVICE

United States Department of the Interior

FISH AND WILDLIFE SERVICE
Pennsylvania Field Office
110 Radnor Road, Suite 101
State College, Pennsylvania 16801-4850

February 25, 2021

Fernando Ferndndez

U.S. Department of Veterans Affairs
Construction and Facilities Management Office
Washington D.C.

Emma Fernandes

Mabbett & Associates

40 Old Louisquisset Pike
North Smithfield, RI 02896

RE: USFWS Project #2021-0077
PNDI Review # 719137

Dear Mr. Fernandez and Ms. Fernandes:

Thank you for your email transmittal of November 16, 2020, which provided the U.S. Fish and
Wildlife Service (Service) with information regarding the Indiantown Gap National Cemetery
Phase 5 Expansion Project, located in Annville, Lebanon County, Pennsylvania. The following
comments are provided pursuant to the Endangered Species Act of 1973 (87 Stat. 884, as
amended; 16 U.S.C. 1531 et seq.) to ensure the protection of federally threatened and endangered
species.

The Department of Veterans Affairs (DVA) proposes to construct and operate the 5™ Phase
expansion of the Indiantown Gap National Cemetery. Based on the materials provided, the
proposed expansion is on a 120-acre parcel, but the actual development will likely be much
smaller (about 50 acres).

The proposed project is located within the range of the federally listed, endangered, Indiana bat
(Myotis sodalis); and the federally listed, threatened northern long-eared bat (Myotis
septentrionalis) and bog turtle (Clemmys muhlenbergii).

Indiana bat and Northern Long-eared bat

According to information provided by phone and by email (February 22, 2021), to avoid killing
or injuring Indiana bats (Myotis sodalis), a species that is federally listed as endangered, DVA is
committed to cutting trees between October 1 and March 31 as a protective/avoidance measure.



























The authorized activity must be performed in compliance with the following General Conditions
to be authorized under PASPGP-6:

General Conditions:

1. Permit Conditions: The permittee shall conduct all work and activities in waters of the United
States, including jurisdictional wetlands, in strict compliance with the approved
authorization/verification including all final maps, plans, profiles, and design specifications.

2. 401 State Water Quality Certification (SWQC) Conditions: The permittee shall comply with
the following conditions unless a project specific SWQC is required as identified below:

a. Prior to beginning any activity authorized by the Corps under PASPGP-6, the applicant
shall obtain from the Department all necessary environmental permits, authorizations or
approvals, and submit to the Department environmental assessments and other
information necessary to obtain the permits and approvals, as required under state law,
including The Clean Streams Law (35 P.S. 88 691.1—691.1001), the Dam Safety and
Encroachments Act (32 P.S. 88 693.1—693.27), the Surface Mining Conservation and
Reclamation Act (52 P.S. §8 1396.1—1396.19b), the Noncoal Surface Mining
Conservation and Reclamation Act (52 P.S. §8 3301—3326), the Bituminous Mine
Subsidence and Land Conservation Act (52 P.S. 88 1406.1—1406.21), the Coal Refuse
Disposal Control Act (52 P.S. 8§ 30.51—30.66), the Solid Waste Management Act (35
P.S. 8§ 6018.101—6018.1003), the Hazardous Sites Cleanup Act (35 P.S. 8§ 6020.101—
6020.1305), the Land Recycling and Environmental Remediation Standards Act (35 P.S.
88 6026.101— 6026.908), 58 Pa.C.S. 88 3201—3274 (related to development), the Air
Pollution Control Act (35 P.S. 8§ 4001—4015), the Storage Tank and Spill Prevention
Act (35 P.S. 88 6021.101— 6021.2104) and the regulations promulgated thereunder,
including 25 Pa. Code Chapters 16, 71, 77, 78, 78a, 86—91, 92a, 93, 95, 96, 102, 105,
106, 127, 245 and 260a—299.

b. Fill material may not contain any wastes as defined in the Solid Waste Management Act.

c. Applicants and projects eligible for the PASPGP-6 must obtain all state permits or
approvals, or both, necessary to ensure that the project meets the state's applicable water
quality standards, including a project-specific SWQC.

Note: As part of PADEP’s issuance of 401 SWQC for PASPGP-6 on February 12, 2021, the
following was included to clarify the meaning of this condition:

This 401 SWQC is only available for projects that do not require any federal authorization other
than authorization from the Corps under Section 404 of the Act or Section 10 of the Rivers and
Harbors Act of 1899. Applicants seeking authorization for activities not eligible for coverage
under PASPGP-6, or for activities that require another federal authorization (such as an interstate
natural gas pipeline, a gas storage field or a nuclear or hydroelectric project requiring
authorization by another federal agency), must submit a request to the Department for a project-
specific SWQC. The scope of the issuance of this SWQC is related only to the scope and
applicability of the proposed PASPGP-6. Any activity or project requiring the Department to
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issue 401 SWQC that is beyond the scope of the proposed PASPGP-6 or other programmatically
issued SWQC (e.g. Nationwide Permits) will require the applicant to obtain a project-specific
SWQC from the Department. This would include any activity or project requiring a SWQC
associated with an authorization, permit or license issued by a federal agency, such as Federal
Energy Regulatory Commission or Nuclear Regulatory Commission. Such activities or projects
include, but are not limited to, an interstate natural gas pipeline, a gas storage field or a nuclear
or hydroelectric project.

3. Terms and Conditions Related to Coastal Zone Management Act (CZMA) Certification: For
those projects located within Pennsylvania’s Coastal Zones, Non-Reporting Activities have
General CZMA consistency determination and Reporting Activities must obtain individual
CZMA consistency determination (see General Condition 30(b)).

4. Agquatic Life Movements: No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those
species that normally migrate through the area, unless the activity’s primary purpose is to
impound water. All permanent and temporary crossings of waterbodies shall be suitably
culverted, bridged, or otherwise designed and constructed to maintain low flows to sustain
the movement of those aquatic species. If a bottomless crossing cannot be used, then culverts
should be designed, constructed, and appropriately depressed, if possible, below the stream
invert to minimize adverse effects to aquatic life movements.

5. Threatened and Endangered Species: By signing the Pennsylvania Natural Diversity
Inventory (PNDI) receipt, the permittee has agreed to comply with all avoidance measures
identified by the PNDI receipt. The applicant may also agree in writing to comply with all
avoidance measures identified in U.S. Fish and Wildlife Service (USFWS) correspondence,
including IPaC, as part of the application. To ensure compliance with the Endangered
Species Act (ESA), those avoidance measures associated with federally listed, threatened, or
endangered species are a condition of the PASPGP-6 verification, unless modified by the
Corps.

If an activity is verified under the PASPGP-6, and a federally listed, threatened, or endangered
species, or proposed species, is subsequently found to be present, all work must cease, and the
Corps and USFWS (or National Marine Fisheries Service (NMFS)) must be notified by
telephone immediately (contact information below). The PASPGP-6 verification is automatically
suspended without additional notification to the permittee and will not be re-issued until
consultation pursuant to Section 7 of the ESA is concluded and adverse effects to federally listed,
threatened, endangered, and proposed species are avoided, or incidental take authorization
issued.

Furthermore, persons have an independent responsibility under Section 9 of the ESA to avoid
any activity that could result in the “take” of a federally listed species.
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10.

11.

12.

13.

14.

15.

and location of open waters if it benefits the aquatic environment (e.g., stream restoration or
relocation activities).

Erosion and Sediment Controls: Appropriate soil erosion and sediment controls, in
accordance with state regulations, must be used and maintained in effective operating
condition during construction, and all exposed soil and other fills, as well as any work below
the ordinary high water mark or high tide line, must be permanently stabilized at the earliest
practicable date. Permittees are encouraged to perform work within waters of the United
States, including jurisdictional wetlands, during periods of low-flow or no-flow, or during
low tides.

Suitable Material: No activities, including discharges of dredged and/or fill material or the
placement of structures, may consist of unsuitable material (i.e., asphalt, trash, debris, car
bodies, etc.). No material discharged shall contain toxic pollutants in amounts that would
violate the effluent limitation standards of § 307 of the Clean Water Act (CWA).

Temporary Fill and Structures: Temporary fill (i.e., access roads and cofferdams) and
structures in waters and/or wetlands authorized by PASPGP-6 shall be properly constructed
and stabilized during use to prevent erosion and accretion. Temporary fill in wetlands shall
be placed on geotextile fabric laid on existing wetland grade, unless such requirement is
specifically waived by the Corps. Whenever possible, rubber or wooden mats should be used
for equipment access through wetlands to the project area. Temporary fills and structures
shall be removed, in their entirety, to an upland site, and suitably contained to prevent
erosion and transport to a waterway or wetland. Temporarily impacted areas shall be restored
to their preconstruction contours, elevations, and hydrology, and revegetated with a wetland
seed mix that contains non-invasive, native species, to the maximum extent practicable.
Unless approved by the Corps, the restoration work must be completed within 30 days of the
date the temporary fill/structure is no longer needed.

Equipment Working in Wetlands: Heavy equipment working in wetlands or mudflats must be
placed on mats, or other measures must be taken to minimize soil disturbance.

Installation and Maintenance: Any regulated structure or fill authorized by PASPGP-6 shall
be properly installed and maintained to ensure public safety.

PASPGP-6 Authorization:
a. PASPGP-6 expires June 30, 2026, unless suspended or revoked.

b. Verifications of PASPGP-6 expire June 30, 2026, unless the PASPGP-6 permit is
suspended, revoked, or the PADEP authorization expires, whichever date occurs sooner.
Activities authorized under PASPGP-6 that have commenced construction or are under
contract to commence construction will remain authorized provided the activity is
completed within 12 month of the date of the PASPGP-6 expiration, modification, or
revocation; or until the expiration date of the project specific verification, whichever is
sooner.
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16. One-Time Use: A PASPGP-6 verification is valid to construct the project, or perform the
activity, one time only, except for PASPGP-6 verifications specifically issued for reoccurring
maintenance activities.

17. Water Supply Intakes: No regulated activity may occur in the proximity of a public water
supply intake and adversely impact the public water supply. In order to minimize the effects
of intakes on anadromous fish eggs and larvae, and oyster larvae, intake structures should be
equipped with screening (with mesh size no larger than 2 mm) of wedge wire or another
material of equal or better performance. Where feasible, intakes should be located away from
spawning or nursery grounds, or to minimize the impingement on, or entrainment of, eggs or
larvae. In addition, intake velocities should not exceed 0.5 ft/sec.

18. Historic Properties: For all activities verified under a PASPGP-6, upon the unanticipated
discovery of any previously unknown historic properties (historic or archeological), all work
must cease immediately, and the permittee must notify the State Historic Preservation Officer
(SHPO) and the Corps. The Corps will contact the tribes with whom they routinely consult,
within 24 hours in accordance with each District’s tribal consultation process. PASPGP-6
may be re-verified, and special conditions added if necessary, after an effect’s determination
on historic properties and/or tribal resources is made, in consultation with the SHPO, the
tribes and other interested parties. The PASPGP-6 verification may be modified and/or
rescinded for the specific activity if an adverse effect on the historic property cannot be
avoided, minimized, or mitigated.

19. Tribal Rights: No activity or its operation may impair reserved tribal rights, including, but
not limited to, reserved water rights and treaty fishing and hunting rights.

20. Corps Civil Works Projects: The PASPGP-6 does not authorize any work which will
interfere with an existing or proposed Corps Civil Works project, or any Corps-owned or
managed property or easement (i.e., flood control projects, dams, reservoirs, and navigation
projects), unless specifically approved by the Corps in writing. Pursuant to 33 U.S.C 408, a
review by, or permission from the Corps is required for activities that will alter or
temporarily or permanently occupy or use a Corps federally authorized Civil Works project.
Any activity that requires Section 408 permission and/or review is not authorized by
PASPGP-6 until the appropriate Corps office issues the Section 408 permission or completes
its review to alter, occupy, or use the Corps Civil Works project, and Corps issues a written
PASPGP-6 verification.

21. Navigation: No activity verified under PASPGP-6 may cause more than minimal adverse
effect on navigation. No attempt shall be made by the permittee to prevent the full and free
use by the public of all navigable waters at or adjacent to the activity authorized herein. In
addition, activities that require temporary causeways that prohibit continued navigational use
of a waterway (i.e., temporary causeways extending greater than % the width across the
waterway) shall be removed in their entirety upon completion of their use. Any safety lights
and signals prescribed by the U.S. Coast Guard (USCG), through regulation or otherwise,
must be installed and maintained at the permittee’s expense on authorized facilities in
navigable waters of the United States. The permittee understands and agrees that, if further
operations by the United States require the removal, relocation, or other alteration, of the
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existing fixed bridges, or the clearances which would be required by the USCG for new
fixed bridges, in the vicinity of the proposed aerial transmission line. These clearances
are based on the low point of the line under conditions producing the greatest sag, taking
into consideration temperature, load, wind, length of span, and type of supports as
outlined in the National Electric Safety Code:

Minimum Additional Clearance

Nominal System Voltage (kV) |(ft.) Above Clearance Required
for Bridges

115 and below 20

138 22

161 24

230 26

350 30

500 35

700 42

750-765 45

I. Clearances for communication lines, stream gauging cables, ferry cables, and other
aerial crossings must be a minimum of ten feet above clearances required for bridges,
unless specifically authorized otherwise by the District Engineer.

ii. Corps regulation ER 1110-2-4401 prescribes minimum vertical clearances for power
communication lines over Corps lake projects. In instances where both regulation and
ER 1110-2-4401 apply, the greater minimum clearance is required.

. Encasement: The top of any cable, encasement, or pipeline shall be located a minimum of

three feet below the existing bottom elevation of the streambed and shall be backfilled
with suitable heavy material to the preconstruction bottom elevation. Where the cable,
encasement, or pipeline is placed in rock, a minimum depth of one foot from the lowest
point in the natural contour of the streambed shall be maintained. When crossing a
maintained navigation channel, the requirements are a minimum of eight feet between the
top of the cable, encasement, or pipeline and the authorized depth of the navigation
channel. For maintained navigational channels, where the utility line is placed in rock, a
minimum depth of two feet from the authorized depth of the navigation channel shall be
maintained.

As-Built Drawings: Within 60 days of completing an activity that involves an aerial
transmission line, submerged cable, or submerged pipeline across a navigable water of
the United States (i.e., Section 10 waters), the permittee shall furnish the Corps and
National Oceanic and Atmospheric Administration, Nautical Data Branch, N/CS26,
Station 7317, 1315 East-West Highway, Silver Spring, Maryland, 20910 with
professional, certified as-built drawings, to scale, with control (i.e., latitude/longitude,
state plane coordinates), depicting the alignment and minimum clearance of the aerial
wires above the mean high water line at the time of survey or depicting the elevations and
alignment of the buried cable or pipeline across the navigable waterway.

8
June 11, 2021






g.

A PADEP Emergency Permit issued pursuant to 25 Pa. Code § 105.64; or

A PADEP permit for the construction of a bridge or culvert which allows for
maintenance activities of bridges and culverts; or

A PADEP Chapter 105 Dam Safety and Encroachment Enforcement Action.

30. Other Authorizations: Additional federal, state, and/or local authorizations or approvals may
be required and where applicable must be secured by the applicant, prior to initiating any
discharge of dredged and/or fill material, and/or the placement of structures into waters of the
United States, including jurisdictional wetlands. These approvals include, but are not limited

to:

a.

A project specific 401 SWQC issued by PADEP or considered waived, consistent with
Section 401 of the CWA.

PADEP has issued 401 SWQC for activities authorized by PASPGP-6 with conditions.
See General Condition 2 for conditions and for identification when a project specific 401
SWQC or a waiver thereof is required. If the permittee cannot comply with all of the
conditions of the 401 SWQC previously issued for PASPGP-6, then the permittee must
obtain a project specific 401 SWQC or waiver for the proposed discharge in order for the
activity to be authorized by PASPGP-6. The Corps or certifying authority may require
additional water quality management measures to ensure that the authorized activity does
not result in more than minimal degradation of water quality; and

Reporting Activities located within the designated CZM Areas. Require a CZMA
consistency determination issued by PADEP or a presumption of concurrence pursuant to
Section 307 of the Federal Coastal Zone Management Act.

The District Engineer or PADEP may require additional measures to ensure that the
authorized activity is consistent with state CAM requirements; and

Fills within the 100-year floodplains. This activity must comply with applicable Federal
Emergency Management Agency approved state or local floodplain management
requirements.

31. Federal Liability: In issuing this permit and any subsequent activity verification, the federal
government does not assume any liability, including but not limited to the following:

a.

Damages to permitted project or users, thereof, as a result of other permitted or
unpermitted activities or from natural causes;

Damages to the permitted project or uses, thereof, as a result of current or future activities
undertaken by or on behalf of the United States in the public interest;

Damages to persons, property, or to other permitted or unpermitted activities or structures
caused by the activity authorized by this permit;
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d. Design or construction deficiencies associated with the permitted work; and

e. Damage claims associated with any future modification, suspension, or revocation of the
PASPGP-6.

32. False and Incomplete Information: The Corps may modify or rescind a previously issued
project specific verification, if it determines that the original verification was issued based on
false, incomplete and/or inaccurate information; or other information becomes available
whereby such action is necessary to ensure compliance with other federal laws and

regulations.

33. Anadromous Fish Waters: To protect anadromous fish during their migration and spawning,
no work can take place in the following anadromous fish waterways listed in the table below
from March 15 to June 30 unless approved in writing by the Corps. Questions on the
applicability of this condition should be directed to the Corps, Philadelphia District.

\Waterway Downstream extent Upstream extent Upstream Upstream
Latitude (N) [Longitude (E)

Delaware River in Rte. 220 Bridge PA/NY Border 41.999448 |75.359573

Pennsylvania

(including W.

Branch)

Lehigh River and confluence with 500 feet upstream of 40.690275 75.503800

adjacent canals Delaware River the Cementon Dam

Little Lehigh confluence with 500 feet upstream of the ©40.596318 |75.475570

Creek Lehigh River lowermost dam

Hokendaugua confluence with State Route 4014 (West ©40.793273  |75.439262

Creek Lehigh River Scenic Drive)

Bushkill Creek confluence with 500 feet upstream of the ©40.694859 |75.212406
Delaware River lowermost dam

\Waterway Downstream extent Upstream extent Upstream Upstream

Latitude (N) [Longitude (E)

Brodhead Creek  iconfluence with 500 feet upstream of the ¥41.018667 |75.201063

Delaware River Stroudsburg Water Co.
Dam

Bush Kill confluence with 500 feet upstream 41.111235 }75.095824
Delaware River of Resica Falls

Lackawaxen River iconfluence with 500 feet upstream of the ©40.984304 |75.191569
Delaware River Woolen Mill Dam

Dyberry Creek confluence with Jadwin Dam 41.612088 |75.263391
Lackawaxen River

Darby Creek Confluence with 500 feet upstream of 39.907278 75.255432

Delaware River

the confluence of Cobbs

Creek and Darby Creek

11

June 11, 2021







PARK.DAVID.CHON oigitally signed by

PARK_DAVID.CHONGWOO, 1044550808

GWOO.1044560808 Date 2021.06.14 10:26:03 0400

David C. Park
Lieutenant Colonel, Corps of Engineers

District Commander
Philadelphia District

i

Andrew J. Sh !
Colonel, Corps of Engineers
District Engineer

Pittsburgh District

13

June 11, 2021









DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS, BALTIMORE DISTRICT
2 HOPKINS PLAZA
BALTIMORE, MD 21201

August 4, 2021

Operations Division

U.S. Department of Veterans Affairs
810 Vermont Avenue NW
Washington, D.C. 20420

Attn: Mr. Fernando Fernandez

Dear Mr. Fernandez:

This is in response to your request dated April 9, 2021, for an approved
jurisdictional determination and later modified on April 28, 2021, requesting a
preliminary jurisdictional determination (JD) of the presence or indications of the
approximate location(s) of waters of the United States, including wetlands within the
approximately 24 acre limit of disturbance located at the Indiantown Gap National
Cemetery, south of Biddle Drive and west of Indiantown Road in Union and East
Hanover Townships, Lebanon County, Pennsylvania. This project is identified by this
office as NAB-2021-00178-P12 (Indiantown Gap National Cemetery — Phase 5). This
letter supersedes and earlier Preliminary JD letter dated July 27, 2021.

A field inspection was conducted on April 28, 2021, by Bridger Thompson, from
Thompson Environmental, and Mr. Michael Dombroskie, of this office. This preliminary
JD finds that there “may be” waters of the United States, including wetlands within the
review area as indicated by the approximate location(s) of waters of the United States,
including wetlands within the review area on the enclosed drawing dated July 27, 2021,
and identifies all potential jurisdictional waters and wetlands within the review area
(Limit of Disturbance) (Enclosure 1). These areas may be regulated by this office
pursuant to Section 10 of the Rivers and Harbors Act of 1899 and/or Section 404 of the
Clean Water Act.

This preliminary- JD is based on the information included on the enclosed Preliminary
Jurisdictional Determination Form and is not appealable (Enclosure 2). If you do not
agree with the extent of waters or wetlands and this preliminary JD, you are hereby
advised of your option to request and obtain an approved JD from this office at the
address above. An approved JD is an official, written Corps determination stating the
presence or absence of jurisdictional waters of the United States and identifies the limits
of waters of the Unites States on a project site. An approved JD can be relied upon fora
period of 5 years and can be appealed through the Corps’ administrative appeal
process set out at 33 CFR Part 331.
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Appendix 2 - PRELIMINARY JURISDICTIONAL DETERMINATION (PJD) FORM

BACKGROUND INFORMATION
A. REPORT COMPLETIONDATE FORPJD: 7/27/2021

B. NAME AND ADDRESS OF PERSON REQUESTING PJD:

U.S. Department of Veterans Affairs
810 Vermont Avenue NW
Washington, D.C. 20420
Attn: Mr. Fernando Fernandez

C. DISTRICT OFFICE, FILENAME, AND NUMBER: NAB — 2021-00178-P12 (Indiantown Gap National
Cemetery)

D. PROJECT LOCATION(S) AND BACKGROUND INFORMATION:

(USETHE TABLE BELOW TO DOCUMENT MULTIPLE AQUATIC RESOURCES AND/OR
AQUATIC RESOURCES AT DIFFERENT SITES) The area of investigation is limited to the
Limits of disturbance, outlined on the attached map (approximately 24 acres).

State: Pennsylvania County/parish/borough: Lebanon County City:
Indiantown Gap National Cemetery

Center coordinates of site (lat/long in degree decimal format):
Lat.: 40.421454 Long.: - 76.557399

Universal Transverse Mercator:

Name of nearest waterbody: unnamed tributary to Aires Run
E. REVIEW PERFORMED FOR SITEEVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: 27 April 2021

X Field Determination. Date(s): 28 April 2021
TABLE OF AQUATIC RESOURCESINREVIEW AREA WHICH“MAY BE” SUBJECT TO REGULATORY

JURISDICTION.
Site Latitude Longitude Estimated amount | Type of aquatic Geographic authority
number | (decimal (decimal of aquatic resource | resource (i.e., wetland | to which the aquatic
degrees) degrees) in review area vs. non-wetland resource “may be”
(acreage and linear | waters) subject (i.e., Section
feet, if applicable) 404 or Section 10/404)
Waterway 40.421189 -76.557067 130 linearfeet Non-wetland waters, 404
12 perennial stream
Wetland 19{40.421454 -76.557399 0.02 acre Wetland, Palustrine 404
lemergent wetland




1) The Corps of Engineers believes that there may be jurisdictional aquatic resources in

2)

the review area, and the requestor of this PJD is hereby advised of his or her option
to request and obtain an approved JD (AJD) for that review area based on an
informed decision after having discussed the various types of JDs and their
characteristics and circumstances when they may be appropriate.

In any circumstance where a permit applicant obtains an individual permit, or a
Nationwide General Permit (NWP) or other general permit verification requiring “pre-
construction notification” (PCN), or requests verification fora non-reporting NWP or
other general permit, and the permit applicant has not requested an AJD for the
activity, the permit applicant is hereby made aware that: (1) the permit applicant has
elected to seek a permit authorization based on a PJD, which does not make an
official determination ofjurisdictional aquatic resources; (2) the applicant has the
option to request an AJD before accepting the terms and conditions of the permit
authorization, and that basing a permit authorization on an AJD could possibly result
in less compensatory mitigation being required or different special conditions; (3) the
applicant has the right to request an individual permit rather than accepting the terms
and conditions of the NWP or other general permit authorization; (4) the applicant can
accept a permit authorization and thereby agree to comply with all the terms and
conditions of that permit, including whatever mitigation requirements the Corps has
determined to be necessary; (5) undertaking any activity in reliance upon the subject
permit authorization without requesting an AJD constitutes the applicant’s acceptance
of the use of the PJD; (6) accepting a permit authorization (e.g., signing a proffered
individual permit) or undertaking any activity in reliance on any form of Corps permit
authorization based on a PJD constitutes agreement that all aquatic resources in the
review area affected in any way by that activity will be treated as jurisdictional, and
waives any challenge to such jurisdiction in any administrative orjudicial compliance
or enforcement action, or in any administrative appeal or in any Federal court; and (7)
whether the applicant elects to use either an AJD or a PJD, the JD will be processed
as soon as practicable. Further, an AJD, a proffered individual permit (and all terms
and conditions contained therein), or individual permit denial can be administratively
appealed pursuantto 33 C.F.R. Part 331. If, during an administrative appeal, it
becomes appropriate to make an official determination whether geographic
jurisdiction exists over aquatic resources in the review area, or to provide an official
delineation of jurisdictional aquatic resources in the review area, the Corps will
provide an AJD to accomplish that result, as soon as is practicable. This PJD finds
that there “may be”waters of the U.S. and/or that there "may be”navigable waters of
the U.S. on the subject review area, and identifies all aquatic features in the review
area that could be affected by the proposed activity, based on the following
information:



